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ABSTRACT
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In this thesis, the researcher examines the scope of providing protection
for trademarks in the Kingdom of Thailand (Thailand) by reference to the
Trademark Act, B.E. 2534 (1991) in respect to whether or not to extend
protection to pattern, motion, and position marks. The researcher also
investigates violation of the rights to such marks by reference to the Criminal
Code on offences related to trade, the Civil and Commercial Code, and the
Copyright Act, B.E. 2537 (1994). The researcher additionally presents
guidelines for solving problems related to the protection of pattern, motion,
and position marks in the future.

The Trademark Act, B.E. 2534 (1991) prescribes the characteristic of
protected “marks” in Section 4. This section defines trademarks in a specific

manner such that pattern, motion and position marks do not clearly fall under
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the scope of the Trademark Act, B.E. 2534 (1991). Therefore, the use of such
marks in Thailand poses problems as to whether or not such marks are
protected by provisions of the Trademark Act, B.E. 2534 (1991), Section 46,
Paragraph Two; the Criminal Code on offences related to trade; the Civil and
Commercial Code; and the Copyright Act, B.E. 2537 (1994).

Findings are as follows:

Provisions of the Trademark Act, B.E. 2534 (1991) fail to cover
pattern, motion and position marks. Moreover, the protection of “marks” in
other laws does not match the intent to protect trademarks.

Accordingly, the researcher would like to offer guidelines for solving
problems regarding the scope of protection. An addition should be made to
the definition of “marks” in Section 4 of the Trademark Act, B.E. 2534 (1991)
such that appropriate provision governing specific characteristics of
trademarks are framed apropos pattern, motion, and position marks.

If this guideline is carried out, the law would then be in consonance with
progress in business. This would also ensure trademark owners could be
confident that they and those who have been granted permission to use their
trademarks are the only persons who can legally exercise the right to use said
trademarks. They would also be in a position whereby they could file law

suits against those violating their trademarks in Thailand.
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1Agreement on Trade-Related Aspects of Intellectual Property Rights, Section
2 Trademarks Article 15 Protectable Subject Matter

Any sign, or any combination of signs, capable of distinguishing the goods or
services of one undertaking from those of other undertakings, shall be capable of
constituting a trademark. Such signs, in particular words including personal names,
letters, numerals, figurative elements and combinations of colours as well as any
combination of such signs, shall be eligible for registration as trademarks. Where signs
are not inherently capable of distinguishing the relevant goods or services, Members
may make registrability depend on distinctiveness acquired through use. Members may

require, as a condition of registration, that signs be visually perceptible.
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'What Kinds of Trademark can be Registered? [Online], available URL:
https://www.wipo.int/trademarks/en/, 2019 (March, 29).

A word or a combination of words, letters, and numerals can perfectly
constitute a trademark. But trademarks may also consist of drawings, symbols, three-
dimensional features such as the shape and packaging of goods, non-visible signs such
as sounds or fragrances, or color shades used as distinguishing features-the

possibilities are almost limitless.
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'Article 2 Marks to Which the Treaty Applies
(1) [Nature of Marks]

(a) This Treaty shall apply to marks consisting of visible signs, provided
that only those Contracting Parties which accept for registration three-dimensional
marks shall be obliged to apply this Treaty to such marks.

(b) This Treaty shall not apply to hologram marks and to marks not

consisting of visible signs, in particular, sound marks and olfactory marks.
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1Singapore Treaty on the Law of Trademarks [Online], available URL:
http://www. aphref.aph.gov.au-house-committee-jsct-12march2008-report90-
chapter3%20(1).pdf, 2015 (March, 25).

2Summary of the Singapore Treaty on the Law of Trademarks (2006)
[Online], available URL: http://www.wipo.int/treaties/en/ip/singapore/summary
singapore.html, 2015 (March, 25).

*Article 2 Marks to Which the Treaty Applies

(1) [Nature of Marks] Any Contracting Party shall apply this Treaty to marks

consisting of signs that can be registered as marks under its law.
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'"Rule 3 Details Concerning the Application
(6) [Motion Mark] Where the application contains a statement to the effect
that the mark is a motion mark, the representation of the mark shall, at the option of
the Office, consist of one image or a series of still or moving images depicting
movement. Where the Office considers that the image or images submitted do not
depict movement, it may require the furnishing of additional images. The Office may

also require that the applicant furnish a description explaining the movement.
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'Rule 3 Details Concerning the Application
(8) [Position Mark] Where the application contains a statement to the effect
that the mark is a position mark, the reproduction of the mark shall consist of a single
view of the mark showing its position on the product. The Office may require that
matter for which protection is not claimed shall be indicated. The Office may also

require a description explaining the position of the mark in relation to the product.
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undertakings”.
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1Regulation (EU) No 2015/2424 Article 1 Regulation (EC) No 207/2009 is
amended as follows:

(8)Article 4 is replaced by the following: Article 4 Signs of which an EU trade
mark may consist An EU trade mark may consist of any signs, in particular words,
including personal names, or designs, letters, numerals, colours, the shape of goods or
of the packaging of goods, or sounds, provided that such signs are capable of:

(a) distinguishing the goods or services of one undertaking from those of
other undertakings; and

(b) on the Register of European Union trade marks, (“the Register”), in a
manner which enables the competent authorities and the public to determine the clear

and precise subject matter of the protection afforded to its proprietor.
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